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Flood  Damage  Reduction  Measures  in 
Urban  Areas 

AGENCY:  U.S.  Army  Corps  of  Engi¬ 
neers. 

ACTION:  Final  rule. 

SUMMARY:  The  Chief  of  Engineers  is 
promulgating  a  regulation  for  Civil 
Works  elements  of  the  U.S.  Army 
Corps  of  Engineers  to  follow  for  par¬ 
ticipating  in  urban  flood  control  pro¬ 
jects.  This  regulation  provides  current 
policy  guidance  and  procedures  when 
participating  with  local  interests  to  al¬ 
leviate  existing  and  future  flood 
damage  problems.  It  establishes  crite¬ 
ria  to  distinguish  between  flood 
damage  reduction  measures  and  storm 
sewer  systems  in  urban  areas.  Provi¬ 
sion  of  urban  drainage  systems  is  cus¬ 
tomarily  regarded  as  storm  drainage 
which,  with  all  appurtenances,  is  con¬ 
sidered  a  local  responsibility.  This 
action  seeks  to  provide  an  economical¬ 
ly  efficient  degree  of  flood  protection 
consistent  with  safety  of  life  and  prop¬ 
erty  and  wise  land  use  in'  urban  and 
urbanizing  areas.  It  further  encour¬ 
ages  long  range  planning  for  flood 
damage  reduction  measures  and  storm 
sewer  systems  in  these  areas. 

EFFECTIVE  DATE:  May  8,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Howard  J.  Prante,  202-693-6807, 
or  write:  Office  of  the  Chief  of  Engi¬ 
neers,  Forrestal  Building,  Washing¬ 
ton,  D.C.  20314,  Attn:  DAEN-CWR- 
R. 

SUPPLEMENTARY  INFORMATION: 
Congress  in  the  Flood  Control  Act  of 
1936,  established  as  a  nationwide 
policy  that  flood  control  on  navigable 
waters  or  their  tributaries  is  in  the  in¬ 
terest  of  the  general  welfare  and  is 
therefore  a  proper  activity  of  the  Fed¬ 
eral  Government  in  cooperation  with 
the  States  and  local  entities.  It  pro¬ 
vided  that  the  Federal  Government 
may  improve  streams  or  participate  in 
improvements  "for  flood-control  pur¬ 
poses  if  the  benefits  to  whomsoever 
they  may  accrue  are  in  excess  of  the 
estimated  costs,  and  if  the  lives  and 
social  security  of  people  are  otherwise 
adversely  affected.”  The  1936  and  sub¬ 
sequent  acts  further  specified  the  de¬ 
tails  of  Federal  participation.  The 
scope  of  the  Federal  interest  includes 


consideration  of  all  alternatives  in 
controlling  flood  waters,  reducing  the 
susceptibility  of  property  to  flood 
damage,  and  relieving  human  and  fi¬ 
nancial  losses. 

Non-Federal  participation  in  flood 
control  projects  is  required.  Non-Fed¬ 
eral  participation  usually  includes  pro¬ 
vision  at  local  cost  of  all  lands,  ease¬ 
ments,  rights-of-way,  as  well  as  all  nec¬ 
essary  alterations  and  relocations  to 
utilities,  streets,  bridges,  buildings, 
storm  drains,  and  other  structures  and 
improvements.  The  sponsoring  local 
agency  must  also  agree  to  hold  the 
United  States  free  from  damages  due 
to  the  construction  works,  not  includ¬ 
ing  damages  due  to  the  fault  or  negli¬ 
gence  of  the  United  States  or  its  con¬ 
tractors;  and  assure  continued  non- 
Federal  operation  and  maintenance  of 
the  project  after  completion.  The 
above  requirements  are  generally 
known  as  the  "a-b-c”  requirements  of 
local  cooperation  from  their  descrip¬ 
tion  in  section  3  of  the  1936  Flood 
Control  Act  an  amended.  Other  addi¬ 
tional  local  participation  is  required 
where  special  local  conditions  warrant. 

The  Army  Corps  of  Engineers  is  au¬ 
thorized  by  section  206  of  the  1960 
Flood  Control  Act,  as  amended,  to  pro¬ 
vide  information,  technical  planning 
assistance,  and  guidance  to  non-Feder- 
al  entities  to  help  them  in  identifying 
the  magnitude  and  extent  of  the  flood 
hazard  and  in  planning  wise  use  of  the 
flood  plains. 

The  following  regulation  is  hereby 
established  as  set  forth  below: 

Part  238— Flood  Damage  Reduction 
Measures  in  Urban  Areas 

This  is  an  interpretive  rule  providing 
agency  guidance  concerning  Corps  of 
Engineers  participation  in  urban  flood 
control  projects.  It  is  exempt  from  the 
Notice  of  Proposed  Rulemaker  re¬ 
quirements  in  5  U.S.C.  553(6)(3)(A). 

Note.— The  Corps  of  Engineers  has  deter¬ 
mined  that  this  document  does  not  contain 
a  major  proposal  requiring  preparation  of 
an  Inflation  Impact  Statement  under  Ex¬ 
ecutive  Order  11821  and  OMB  Circular  A- 
107. 

Dated:  April  27,  1978. 

Approved: 

Thomas  J.  Woodall, 
Lieutenant  Colonel,  Corps  of  En¬ 
gineers  Acting  Executive  Di¬ 
rector,  Engineer  Staff 

PART  238— WATER  RESOURCES  POLI¬ 
CIES  AND  AUTHORITIES:  FLOOD 
DAMAGE  REDUCTION  MEASURES 

IN  URBAN  AREAS 

Sec. 

238.1  Purpose. 

238.2  Applicability. 

238.3  References. 

238.4  Definitions. 

238.5  Comprehensive  planning. 


Sec. 

238.6  General  policy. 

238.7  Decision  criteria  for  participation. 

238.8  Other  participation. 

238.9  Local  cooperation. 

238.10  Coordination  with  other  Federal 
agencies. 

Authority:  Pub.  L.  738,  74th  Congress,  33 
UJS.C.  701a. 

§  238.1  Purpose. 

This  regulation  provides  policies  and 
guidance  for  Corps  of  Engineers  par¬ 
ticipation  in  urban  flood  damage  re¬ 
duction  projects  and  establishes  crite¬ 
ria  to  distinguish  between  improve¬ 
ments  to  be  accomplished  by  the 
Corps  under  its  flood  control  authori¬ 
ties  and  storm  sewer  systems  to  be  ac¬ 
complished  by  local  interests. 

§  238.2  Applicability. 

This  regulation  is  applicable  to  all 
OCE  elements  and  all  field  operating 
agencies  having  Civil  Works  responsi¬ 
bilities. 

§  238.3  References. 

(a)  Executive  Order  11988— Flood- 
plain  Management,  dated  24  May 
1977. 

(b)  U.S.  Water  Resources  Council, 
Floodplain  Management  Guidelines, 
(43  FR  6030),  10  February  1978. 

(c) ER  1105-2-811. 

(d)  ER  1140-2-302. 

(e)  ER  1140-2-303. 

(f)  EP  1165-2-2. 

§  238.4  Definitions. 

For  purposes  of  this  regulation  the 
following  definitions  apply: 

(a)  "Urban  areas”  are  cities,  towns, 
or  other  incorporated  or  unincorporat¬ 
ed  political  subdivisions  of  States  that: 

(1)  Provide  general  local  government 
for  specific  population  concentrations, 
and. 

(2)  Occupy  an  essentially  continuous 
area  of  developed  land,  containing 
such  structures  as  residences,  public 
and  commercial  buildings,  and  indus¬ 
trial  sites. 

(b)  "Flood  damage  reduction  works 
in  urban  areas”  are  the  adjustments  in 
land  use  and  the  facilities  (structural 
and  non-structural)  designed  to  reduce 
flood  damages  in  urban  areas  from 
overflow  or  backwater  due  to  major 
storms  and  snowmelt.  They  include 
structural  and  other  engineering  modi¬ 
fications  to  natural  streams  or  to  pre¬ 
viously  modified  natural  waterways. 
Flood  damage  reduction  works  are  de¬ 
signed  to  modify  flood  behavior  typi¬ 
fied  by  temporary  conditions  of  inun¬ 
dation  of  normally  dry  land  from  the 
overflow  of  rivers  and  streams  or  from 
abnormally  high  coastal  waters  due  to 
severe  storms. 

(c)  "Storm  sewer  systems”  are  the 
facilities  in  urban  areas  designed  to 
collect  and  convey  runoff  from  rainfall 
or  snowmelt  in  the  urban  area  to  natu¬ 
ral  water  courses  or  to  previously 
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modified  natural  waterways.  They  in¬ 
clude  storm  drains,  inlets,  manholes, 
pipes,  culverts,  conduits,  sewers  and 
sewer  appurtenances,  on-site  storage 
and  detention  basins,  curbs  and  gut¬ 
ters,  and  other  small  drainageways 
that  remove  or  help  to  manage  runoff 
in  urban  areas.  Storm  sewer  systems 
are  designed  to  solve  storm  drainage 
problems,  which  are  typified  by  exces¬ 
sive  accumulation  of  runoff  in  depres¬ 
sions;  overland  sheet  flow  resulting 
from  rapid  snowmelt  or  rainfall;  and 
excessive  accumulation  of  water  at  the 
facilities  listed  in  this  paragraph  be¬ 
cause  of  their  limited  capacity. 

§  238.5  Comprehensive  planning. 

Coordinated  comprehensive  plan¬ 
ning  at  the  regional  or  river  basin 
level,  or  for  an  urban  or  metropolitan 
area,  can  help  to  achieve  solutions  to 
flood  problems  that  adequately  reflect 
future  changes  in  watershed  condi¬ 
tions,  and  help  to  avoid  short-sighted 
plans  serving  only  localized  situations. 
This  planning  is  particularly  impor¬ 
tant  in  areas  where  significant  por¬ 
tions  of  a  watershed  are  expected  to 
be  urbanized  in  the  future.  Changes  in 
land  use  may  result  in  major  alter¬ 
ations  of  the  runoff  characteristics  of 
the  watershed.  Hydrologic  changes 
must  be  projected  for  the  period  of 
analysis.  In  this  effort,  responsible 
local  planning  organizations  should 
provide  information  and  assist  the 
Corps  in  development  of  projected 
land  uses  and  expected  practices  for 
collection  and  conveyance  of  runoff 
over  the  period  of  analysis.  Converse¬ 
ly,  the  Corps  may  be  able  to  provide 
non-Federal  interests  with  valuable  in¬ 
formation  about  water  related  conse¬ 
quences  of  alternative  land  uses  and 
drainage  practices. 

238.6  General  policy. 

(a)  Satisfactory  resolution  of  water 
damage  problems  in  urban  areas  often 
involve  cooperation  between  local  non- 
Federal  interests  and  the  Federal 
flood  control  agencies.  In  urban  or  ur¬ 
banizing  areas,  provision  of  a  basic 
drainage  system  to  collect  and  convey 
the  local  runoff  to  a  stream  is  a  non- 
Federal  responsibility.  This  regulation 
should  not  be  interpreted  to  extend 
the  flood  damage  reduction  program 
into  a  system  of  pipes  traditionally 
recognized  as  storm  drainage  systems. 
Flood  damage  reduction  works  gener¬ 
ally  address  discharges  that  represent 
a  serious  threat  to  life  and  property. 
The  decision  criteria  outlined  below 
therefore  exclude  from  consideration 
under  flood  control  authority  small 
streams  and  ditches  with  carrying  ca¬ 
pacities  typical  of  storm  sewer  pipes. 
Location  of  political  boundaries  will 
not  be  used  as  a  basis  for  specifying 
project  responsibility.  Project  respon¬ 
sibilities  can  be  specified  as  follows: 

(1)  Flood  damage  reduction  works, 
as  defined  in  this  regulation,  may  be 


accomplished  by  the  Corps  of  Engi¬ 
neers. 

(2)  Construction  of  storm  sewer  sys¬ 
tems  and  components  thereof  will  be  a 
non-Federal  responsibility.  Non-Feder¬ 
al  interests  have  a  responsibility  to 
design  storm  sewer  systems  so  that  re¬ 
sidual  damages  are  reduced  to  an  ac¬ 
ceptable  level. 

(b)  Consideration  will  be  given  to 
the  objectives  and  requirements  of  Ex¬ 
ecutive  Order  11988  (reference  3a)  and 
the  general  guidelines  therefor  by  the 
U.S.  Water  Resources  Council  (refer¬ 
ence  3b). 

§  238.7  Decision  criteria  for  participation. 

(a)  Flood  control  Water  damage 
problems  associated  with  natural 
streams  or  modified  natural  water¬ 
ways  may  be  addressed  under  the 
flood  control  authorities  downstream 
from  the  point  where  the  flood  dis¬ 
charge  is  greater  than  800  cubic  feet 
per  second  for  the  10-percent  flood 
(one  chance  in  ten  of  being  equalled  or 
exceeded  in  any  given  year)  under  con¬ 
ditions  expected  to  prevail  during  the 
period  of  analysis.  Drainage  areas  of 
less  than  1.5  square  miles  shall  be  as¬ 
sumed  to  lack  adequate  discharge  to 
meet  the  above  criterion.  Flood 
damage  reduction  works  must  conform 
to  the  definition  in  paragraph  4b  and 
must  be  justified  based  on  Corps  of 
Engineers  evaluation  procedures  in 
use  at  the  time  the  evaluation  is  made. 

(b)  Storm  sewer  system.  Water 
damage  problems  not  consistent  with 
the  above  criteria  for  flood  control  will 
be  considered  to  be  a  part  of  local 
storm  drainage  to  be  addressed  as  part 
of  the  consideration  of  an  adequate 
storm  sewer  system.  The  purpose  of 
this  system  is  to  collect  and  convey  to 
a  natural  stream  or  modified  natural 
waterway  the  runoff  from  rainfall  or 
snowmelt  in  the  urbanized  area. 

(c)  Man-made  conveyance  structures. 

(1)  Man-made  conveyance  structures 
will  be  assumed  to  be  a  part  of  storm 
sewer  systems  except  when:  (i)  A  natu¬ 
ral  stream  has  been  or  is  to  be  con¬ 
veyed  in  the  man-made  structure;  or 
(ii)  The  man-made  structure  is  a  cost- 
effective  alternative  to  improvement 
of  a  natural  stream  for  flood  damage 
reduction  purposes  or  is  an  environ¬ 
mentally  preferable  and  economically 
justified  alternative.  Water  damages 
associated  with  inadequate  carrying 
capacity  of  man-made  structures 
should  be  designated  as  a  flood  prob¬ 
lem  or  a  local  drainage  problem  in  a 
manner  consistent  with  the  structure’s 
classification  as  flood  damage  reduc¬ 
tion  works  or  a  part  of  a  storm  sewer 
system. 

(2)  Man-made  structures  that  convey 
sanitary  sewage  or  storm  runoff,  or  a 
combination  of  sanitary  and  storm 
sewage,  to  a  treatment  facility  will  not 
be  classified  as  flood  damage  reduction 
works.  Flows  discharged  into  a  natural 


or  previously  modified  natural  water¬ 
way  for  the  purpose  of  conveying  the 
water  away  from  the  urbanized  area 
will  be  assumed  to  be  a  part  of  the 
flow  thereof  regardless  of  quality 
characteristics. 

(d)  Joint  projects.  Certain  conditions 
may  exist  whereby  the  Corps  of  Engi¬ 
neers  and  the  Department  of  Housing 
and  Urban  Development  (HUD),  or  an¬ 
other  Federal  agency,  could  jointly 
undertake  a  project  that  would  be  im¬ 
practical  if  one  agency  were  to  under¬ 
take  it  alone.  The  Corps  may,  for  ex¬ 
ample,  under  provisions  of  section  219 
of  the  Flood  Control  Act  of  1965, 
design  or  construct  a  project  that  is 
part  of  a  larger  HUD  plan  for  an 
urban  area  (see  ER  1140-2-302),  Such 
efforts  should  be  undertaken  only 
when  requirements  cannot  be  handled 
better  by  one  agency  acting  alone.  If  a 
joint  effort  is  preferable,  then  the 
Corps  may  participate  as  required. 

(e)  Disagreements.  If  a  disagreement 
arises  between  the  Corps  and  another 
Federal  agency  that  cannot  be  re¬ 
solved  at  the  field  level,  the  matter 
will  be  forwarded  to  HQDA  (DAEN- 
CWR)  Washington,  D.C.  20314,  for 
guidance. 

§  238.8  Other  participation. 

In  addition  to  providing  flood 
damage  reduction  works  in  urban 
areas,  the  Corps  may  provide  related 
services  to  State  and  local  govern¬ 
ments  on  a  reimbursable  basis.  Under 
Title  III  of  the  Inter-govemmental 
Cooperation  Act  of  1968,  specialized  or 
technical  services  for  which  the  Corps 
has  specific  expertise  may  be  fur¬ 
nished  only  when  such  services  cannot 
be  procured  reasonably  and  expedi¬ 
tiously  from  private  firms  (see  ER 
1140-2-303). 

§  238.9  Local  cooperation. 

(a)  Cost  sharing  and  other  provi¬ 
sions  of  local  cooperation  shall  be  in 
conformity  with  applicable  regulations 
for  structural  and  non-structural  flood 
damage  reduction  measures. 

(b)  Responsible  non-Federal  entities 
will  be  required  to  provide  satisfactory 
assurances  that  they  will  adopt,  en¬ 
force,  and  adhere  to  a  sound,  compre¬ 
hensive  plan  for  flood  plain  manage¬ 
ment  for  overflow  areas  of  communi¬ 
ties  involved.  To  this  end.  District  En¬ 
gineers  will  inform  HUD,  and  other 
concerned  Federal  and  non-Federal 
planning  and  governing  agencies,  of 
flood  plain  management  services  avail¬ 
able  under  Section  206  of  the  Flood 
Control  Act  of  1960,  as  amended  (33 
USC  709a). 

$238.10  Coordination  with  other  Federal 
agencies. 

In  conducting  flood  damage  reduc¬ 
tion  studies,  reporting  officers  shall 
comply  with  the  1965  Agreement  be¬ 
tween  the  Soil  Conservation  Service 
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and  the  Corps  (contained  in  EP  1165- 
2-2)  in  determining  the  responsible 
Federal  agency.  Corps  personnel 
should  also  keep  abreast  of  the  public 
works  programs  administered  by  other 
Federal  agencies,  such  as  the  Environ¬ 


mental  Protection  Agency,  the  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment,  Farmers  Home  Administration 
and  the  Department  of  Commerce,  in 
order  to  coordinate  flood  control  im¬ 
provements  with  storm  sewer  system 


improvements  and  to  avoid  program 
overlap.  Coordination  of  planning  ac¬ 
tivities  with  A-95  clearinghouses  will 
help  to  achieve  this  objective  (see  ER 
1105-2-811). 

[FR  Doc.  78-12433  Filed  5-5-78;  8:45  ami 
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